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INTEREST OF AMICUS

L. MSTA |
The Missouri State Teachers Assocmtlon (MSTA), formed in 1856, is the oldest
and largest profess:eonal teachms assomatlon in Missouri. MSTA represenis aver 42,000

members, more than 36:,0_00 of whom are certified professi-onai educators — .the most of

.aiy organization in the state. It is the third largest independent education association in

-the nation.!

MSTA’S mottos “Chﬂdren First” and “Teachers Care™, ekpress the orf-‘ramzatmn 5
phﬂosophles MSTA mermbers unéerstand that pubhc schools exmt for the beneﬁt of
students and not merely to provide jobs for teachers They are dedicated pr-fessmnal‘s

who have chosen to. Work Wlth our children and understand that there will' ﬂways be full

and ﬁ;l:ﬁlhng‘femplgment for those'who exhiibit qarmg- and-excellence in their chosen

Work.
~ MSTA is an all-inclusive organization; besides teachers, who makeip =

approximately 74% of the membership, MSTA members include principals,

superintendents, nurses, counselors, paraprofessionals, secretaries, cooks, bus drivers,

custodjans and all other personnel needed to staff our public schools. MSTA mertibets

! Only the Association of Texas Professional Educators (ATPE) and Georgia’s
Professional Association of Georgia Ediicators (PAGE) are larger. Like MSTA,

ATPE and PAGE are the larg_est*edacatidn associations in their respective states.
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also are informed and involved parents, voters and taxpayers in the comri’m:i}ities in which
they iivg. ,

MSTA members beliéve the best educational environment for children is built on a
foundation of cooperation and collaboration among all educational personnel including
teachers, administrators, and school board members, not aﬁ adveréarial “us vs. thein”
climate founded on suspicion, distrust and a desire for one side to “.win” at the
disad\}antage of the other side. See Appendix A-2 at p.7 (Purpose). They understand that
in an adversaﬁal environment, everyone loseé — especially students,

As an independent association, MSTA has no national fies or‘ agenda. MSTA’s
legislative platfonﬁ ad_éi;esses only issues related to pﬁblid education in Missouri. Sée
Appe;xéix A—14, MSTA’s Legislat%ve Priorities MSTA members cc;me from varying
backgrounds and political ideoiogies.' They hé.ve? differing s;iews on many state and

national issues such as gun control and abortion, and they do not want or need assistance

or intercession in those areas. What MSTA members share is a commitment to children

and excellence in public education in the State of Missouri.

MSTA is a grassroots organization whose policies are influenced from the

foundation up rather than from the top down as in ‘other organizations. It is made up of

local. Community Teachers AsSoc’i-atioﬁs (CTAs) in each Missouri school district,
reflecting MSTA’s strong commitment to local control. At MSTA’s annual convention,
the Assembly of Delegates, the association’s Iegislatiife body made up of elected

representatives from all local CTAs, establishes the association’s philosophy and
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legié_lative platform by voting on proposed resolutions and constitutional gmendments
submitted by individual members and CTAs during a comprehensive resoliitions jﬁrocess,
It is through the resolutions process that MSTA members have reaffirmed year

after year, the p_o_sitibn that collective .bar,gainin_;_g for-teachers is a bad idea ~bad for

children, bad for teachers, bad for education. Although not a union, MSTA provides all

o‘fvthe. same-comprehensivé seivices and benefits to its members. V.Itsdepar?ti-nénis irclude
Salary and Research Governmentai Relations, Legai Services, Educatlon and - ”
Membershxp Servwes See Appendlx A-15 for a more. comprehenswe descriptznn aofthe
benefi tsiand_. s:qrvwes- ”_MSTA members -fafecewe.. .A
- MSTA’s Intgr?ff{

Appel]"aﬁts/?l-‘z;inﬁffs and other advocates of 'coll‘ective‘ bargainin’é iﬁ
pubhc education purport to -speak on behalf of stsoun s teachers and would bave
thls court beheve that then' position on the issue is shared by ﬁaost, ifnot all,
_stsvom;z teachers. In fact, MSTA speaks for more Mi'ssou:rfié?séaahersi;ﬂiantaﬁy o
'othe; organization m the state: Teachers who are on the front Iine'.— respdﬁsible
for the daily ‘ins’crucfi;on and 'sﬁperxiis'.ion of Missouri’s c;hildfen;,, Iea:CHerS"Wfl_o:
opia ose the ,adop.ti"oﬁ of collective bargainitig in public education; Tf:acj:hers,\ 'Wﬁé}, if’
collective bargaining is.adopted, W_ili_ be forced to support unions even when they
are opposed to doing_so;\-Teac'hers whose livelihoods will be ci'ifec't,}y‘ affected by
this Court’s-decision. MSTA holds itself out as “the Voice of Missouri -Tea,c;’lzéré’*-
because it is a substantial majority voice and i't is a voice that "shouid be il,eai‘d by

this Couit.




II. MCSA
The Missouri Council of School Administrators (MCSA) is the umbrella
organization for the Missom;i Association of School Administrators (“MASA™), which
represents _a’pﬁroximat‘ely 700 school superintendents, and the Missouri Association of
Elementary School Principals (MAESP), which represents :approXimately 1000
elementary and middle school principals. MASA and MAESP have long histories as the
professional representatives of public school superintendents and elementary principals,
respectively, with MASA being organized lp.tuior to 1900 and MAESP being orgarized in
the early 1§20’s. Both associations are recognized as the qhaﬁer organization for their
memberships‘ by tﬁeir ;;ational affiliates, which are tﬁe American xAssociai.:ion of School
Administrators (AA\SA) and the National Assoéiation} of Elementary Schoo’l'. Principals
. (NAESP). | s
MASA and MAESP members, who serve as‘ school district and school

‘building chief -adminisﬁators, have the major and final resporisibi_lit& for .
management and supervision over the daily 6peratieﬁs of ‘public school programs
within ‘their communities. Their duties include establishing ar;d implementing

school district budgets; establishing district curricula and instructional programs

that meet or éxceed Missouri School Inﬁprove:neht Program (MSIP) and federal
educ.ationai standards; hiring, training and supervising cer'tiﬁeci and non-certified

staff; ané ensuring maintenance of safe facilities and er;vironments conducive to

student learning and achievement.




MCSA’S Interest
School admmxsuators are directly- responszble for ensunng that our' ‘children
-r’eCcivé an appr opr-;ate -e.{iucat-lon in an optun_al leammg,-»envnonment -and that our
children are not “short changed by receiving limited féducaﬁcn.ai_ opportunities.
They are held accountable by local boards of education 'f_of s_tudent.achievemcnt
and for the overall results of the educational programs in ﬂlelrschool .d_i'str"i'c‘igi;;

The daily:,conducttof _s‘chc'i'o.l district business-and the administration bf‘schoci}i SR

district budvets will be. directly affccted by thls Court S declsmn Accordlnbly,

they have a great interest in and conéern over limits that may be unposed on thelr
dec1sxon—mak1ng, dlscretmn ﬂembihty and profcsszonal Judgment if colleotwe
barvammg becomes the rule of law in thzs state. MCSA is the voice of thoqe

administrators and should be heard by this Court.

10




ARGUMENT

L | I‘:ztroduction _

The Missoﬁri State Teachers Association (MSTA) and the Missoﬁri Council of
School Administrators (MCSA) share a common goal to put the interest of Mtssouu
school children first and provide them the best possible educatzon in the best possible
environment. To that end, the two associations join in thls brxef as gmicus curige in
support of Respondent. MSTA and MCSA s.uppoﬂ: and adopt by reference the arguments
and issues presented in Respondent’s brief in oppc‘asition' | |

The decisions of this Court over the last fifty-five years have co‘rrectly
analyzeé the breadth and scope of coliectwe bargammg in MISSORI‘I The Court

dealt squarely with the issue in City of Springﬁela’ V. Cloi:se, 206 S.W.2d 539 (Mo.

| banc 1947), when it determined that Article I, Section 29 of the Missouri

Constitution does not extend collective bargaining to public sector employess.

The Court reviewed Article I, Section 29 in conjﬁnction with all other provisions

of the Missouri Constitution. The Court reasoned that to maintain appropriate

separatidn of powers and to ensure that local governmental entities retain final
decision-making authority regarding terms and conditions of employment and
provision of services to the public, appiication of Article I, Section 29 must be

limited to private sector employees only. Id,

The Court’s reasoning is just as applicable today and has been upheld

repeatedly, including i in 1982 when this Court considered Sumpter v. City of

11
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Moberly, 645 8. W.2d 359 (Mo. hanc 1982) and i in various const1tut10nal

challencres to the MISSOUI’I Pubhc Sector Labor Law, RSMo. Sections 105 500 — ..

- 105, 530 See State. ex;e! Misseyv. C‘zty of Cabool, 441 S.W. 2d 35 42 (Mo

1969). No events have oceurred that merit thx;s.vc.ourt;xovemmnncr the cﬁrre,litzlaw
regarding pubhc sector collective bdrgammo in MlSSGLlI‘I Moreover, the
legislature once.again in 1999 rejected a Waﬂ organized. attempt to-enact &
.comprehens}i%-public employee collective bargaining act? This Coilrt is i:‘mund“tb‘ .
uphold its. pnor dec;szons and the unamblvuous Wﬂi of the leglslature and. State
unequwocally, yet a§a1n that beyond the meet and cenfer pl’OVlSlOI’lS of the pt}blzc
sector labor law, whlch specxﬁcaiiy cxcepts teachers collectzve barcrammg in

Missouri does not extend to pubhc emplovees

I Appellants’ Fail to Present a Justiciable Claim for Which
Effectual Relief May be Granted. |

~ A threshold question many épﬁéllﬁté review o‘f a .cbﬁt}&ersy is the. mootness of

the controversy and a court may dismiss an action for mootness sua sponte State éx rel.

Reed v, Reazdon 418.W.3d 470 473 (Mo. banc 2001) Appellants’ fail to present a

Justlcxabie claim as there: currenﬂy exists nio réal or substantlai controversy, thus the cause.

2 In fact, bills o adopt collective bargaining rights for public empil.o;y_e:efs are filed
yearly, but seldom make it out of committee because the legislative leadership -

determinies there is not enough support to bring the bills befote fhe full legislative

'body.




of action should be dismissed by this Court. See Willis v. Most Worshipful Pri mce Hall
Grand Lodge 866 S.W. 2d 875, 878 (Mo. App. 1993). Mzssoun courts have long
recogmzed “[wlhen an event occurs that makes a court’s decision unnecessary or makes
granting effectual relief by the court impossible, the case is moot and oenerally should be
d1sm1ssed _Reed v. Reardon at p. 473 {(quoting Armstrong v. Elmore, 990 S. W 2d 62, 64
(Mo. App. 1999)). The mootness doctrine is effectuated when an-event ocours which
would result in the issuance of a hypothetical opinion. Id “When an ex}ent occurs that
makes a cqu;'t-’s decision unnecessary or makés granting effectual relief by the court
impossible, the case is moot and generally should be dismissed.” Id. (citing Reed v.
Reardon, 41 S,V;/.Bd at ?{73) (citations omitted). To satisfy an exception to th‘é mootness
‘doctrine, Appcllantg must demonstrate that their claim (i) presénts~ an issue of general
public interest and i.mportance; (i) will recur; and (jii) will evade review in future live
controversies. Kinsky v. Steiger, 109 S.W.3d 194; 196 (Mo. App. 20b3). The issues in
the pending cause are not likely to evade review in a future controversy. Thus, no |
exception to the mootness doctrine applies to Appellants® claims and there is no need for
the Court *;o expend its time and reéources toissue a hypoﬂletical opinion. Id. |
Appellants puxpért, in part, that.Memorandums of Understanding agreed upon
between ﬁze; Independence Bbard of Eduycation, the independence Transportation

Employees Association (ITEA) and the Independence Educational Support Personnel '

. (ESP) constitute coﬂective bargaining agreements which were violated by the school

district when the school district exercised its i ghts as conferred by state law, the

Missouri Constitution and prior decisions of this Court.' In Paragraph 56(C) of their final

13
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amended petiﬁo‘n App‘éllantss--ask’.the Court 'to"“[e‘]nt"er ‘itsOrEiér'reqniri‘rig Defefidant to
rescmd all chariges to the agreements with the INEA ITEA and IESP-that were -

uni laterally Imposed without dlscussmns with and consent.of these bazoammg
representatives®. .{Record oln prlpc__al. atp. 34) This Court neec;not.,..‘addr_esg ﬂwsjepl,;ziﬁ:is
as the Memorandiims of ﬂndcrstanding which‘fbrx‘ﬁeé the basis of the claims hav'e,:. :
éxpireé and there no longer exists a claim for which the Court can gr,ant.-efféctuéi relief,
Speciﬁcaﬁy-,vthe 'MemofandUm of 'Undersianding related to the ITEA (Exh’ii)it'E tc |
Appellants’ final amended peétition; Record on Appeal:at pp. 47—56) expired o J une 39 ‘
2003 and the Memor&ncium of Understandmg related to the ESp (EXhlbit I‘ to ’

Appellants final amencicd petmon, Record on Appeal at pp: 57-71) expired on .Tune: 3{)

' 2002 'Ihe present cause: of action was fzied in-2003, well after ﬁle ekpzratlon of ihe ESP

Memorandum of Understanding; Thus,. any claims related to -ﬂlat_Memorandum of ;
Undgrstagding were'rﬁo‘ot aﬁ the time o‘_fthe,iniﬁal-.-ﬁlina. "Sinﬁlatﬁy’,e'thé ITEA. -*
Memorandum of Understandmg expired shortly after the filing of the cause of action in
Tune 2003, rendemng that.claim mootand: ‘non-justiciable. ~

1ML Authorlzaﬁon of Pnb];c Sector Celkectlve Barcammtr Woulé

Consﬁmte Poor Public Pohcy

'MS.’I?A.:and MCSA members stand.opposed to ;colieptii!e bargeiini;:gfgj.iﬁffthe. |
public sector for Iﬁany reasons. They believe that any possibl‘egiimproyeméﬁtsifijz_; ;'
'saIar’ie‘s,s beneﬁtﬁ-‘ and class size'ﬂp‘rozﬁis;‘eﬂ by 'coHectiVe-bziioaining— and such
1mprovements are by no means guarameed are far outwei orhed by-the harm to the
educational rights of students The dancrers of collective barxrammfr mclude -

decreases in money allocated to purchase supphes eqmpment and other resgurces

14
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due to incréased salary and bargaining costs; demonstrable decreases in studeént
achievement; * loss of educational opportunities for students due to a shift in foeus
from what is best for students to the processes of negotiating and arbitrating
grievances and contracts; loss 'C;f professional aﬁtonomy and personal choice to
teachers; loss of local control by citizens, taxpayers, elected school boards and the
individuals they employ over budgets and operations; creatidn of contractual
impediments to implementation of reform measures; failures of accountability;
and degeneration of working relationships mﬁong teachers, administration and

school boards by creation of a divisive, adversarial climate.

MSTA and’MCSA‘ members are not opposed to coilective bargaining in the
private sector where inc'reésed ébsté can be passed on to the consumer in the form
of a price increase. But public schools in Missouri do not have the same ability as
private sector industries to uniléterally raise their prices to offset the increased
costs that routinely accompany adoption of collecti've‘ bargaining. That would
require a tax increase, which can only be accomplished by a vote of t‘ﬁe people.
Mo. Const. Art. X, § 11(c).

A, qulective Bargaining in Schools is Béei for Students

Collective bargaining ignores students. Access to a free ﬁublio education is

a fundamental right guaranteed by the Missouri Constitution. Mo. Const. Art. IX,

3 See pp. 22-25 infra for a full discussion of the negative effect collective

bargaining has on student achievement.

15
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§( lj(a) (1976). Strikes, work stoppages, ngI&e-;ﬂu? ’s Wofkizig -‘to.'.fu'le/bbntra.cfz-arld,-

,pthe‘r ‘weapons commonly assqc{atedwit‘hcol}éctive bargaining effecti:veljr.deﬁy
,sﬁ}deﬂfsﬁﬁiﬂtﬂi:ﬁ;;}t&, acceés to that ﬁmde;m‘enfal right. Adxtoéja:tcs of fc'oﬂi:fci::iié"-eg
bargaining in the public schools seck to reassure thz;l_t provisions making such.
-actions illegal would insitlate school di‘stricté and students from.such actién”s‘ Euf
hxstory tells a very different story. Time and time again, desp:te the fact: ﬁzat zt i
ﬂIega} to do so, pubhc employees, including teachers; have gone on strlke nan |

attempt to forcea. faverable outcome in barcammg necrotlatlons On Ocl,ober 18, .

2006, tea'c;hers in Effingham, Hlinois at Neoga Cemmumty SchooI DlStI‘ICt No. 3

“went on strike and did not return. to work for eleven or twelve school days

resultmg in a-complete shut down of” the district. During this t;me the smcfents

falled to receive educational services. Fence Mendmg begms now that Neoga

sz‘rzke is over, J ournal Gazette szes—Courler November 7, 2006 at hitp//www.jg-

tc.vcem/'arﬁicles/z(;){}'é/l:i /07/news/news003.prt and Neoga tez:{;?f}gxg Sfl‘.fk_‘éj-e?.?_.‘igsfa .

Effingham Daily News, November 2006 at

ht"'tn-:-/%wwiefﬂnﬁhamﬁai’lvneia;s.cOm/Ioca“I/Ioc-al story 31‘0120351,’1'&;11‘;’1*@3@11?&5'

printstory, See St. Louis Teachers Ass v. Bd. of Educ 54-4 S. W 2d 573 (Mo

banc 1976); thpps . School Dist. -of Kansas City, 645 S. W 2d 91 (Mo App. :
1,9,82;).,~Pcz??fm'ay School Dist. v. Pxovazmkf 617 8.W. 2d 489 (Mo App” 1981‘}’*

Willisv. Sckool Dist. of Kansas City, 606 W 2d 189 (Mo. App 1980); S(’iwal

'Dm ofKansas City v. Clymer 554 8. W. 2d 483 (Mo. App. 1977) Issaguah

Teachers Vote to Dqﬁ;_,fudge; Sn'oiz'omis]zv Teachers OK Contract, The_..-Seattiéi
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Times, September 24, 2002; See also U.S. Buxeéu of Labor Statistics, citing
instances in 2005 of public sector work stoppages.* The foregoing are but a small
sampling of illegal strikes and work actions.

Sanctions against such actions either do not exist or are often so weak as to
be practically ineffective. Union officials have been known to encourage such
actions even when they are illegal. See St. Louis Teachers Ass'nv. Bd. of Eclztc,
ete., 544 S,W. 2d 573 (Mo. banc 1976) (St. Louis Teachers'Association urged
teachers to strike, which they did, closing écﬁooisfor two months). An example :
from the State of Washington illustrates the point. On Wedneédéy‘, Septeniber 25,
2002, The Se;ztz'le Timés reported that teachers in the issaQuah School District
voted by aratio of 2-1.t0 {ﬁefy' a ju&ge’s order té re@ to work from a 3-week-old
. walkout. Washington law prohibits public elﬁpioyees from stnkmg Issaquah
Teachers Vot; to Defy Judge; Snohomish Teachers OK Contract, The Sea’cﬂe |

~Times, September 24, 2002. In the niaeting preceding the vote, the union’s

% In 2005, the average length of a work stoppage was 20 days. Major Work
S{oppagés irn 2005, Bureat.t‘ of Lébor and Statistics, USDL 06-363, March 2, 2006.
A review of sirike activity in Pennsylvania over the last 30 years following the
adoption of public secior collective bargaining shows an average of 14.7 teacher
str.ilke days per year, not including weekends aﬁd other nonscheduled work days.

See Thirty Years of Collective Bargaining in Penmg)lvanz‘a: Have Public

Education and the Public Benefited? PSBA Bulletin Reprint, Apr. 2000,
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attorney advised members that although the court could order teachers'who violate
the orderto jail or to pay fines, the court’s calendar was ‘too crowded. to ecmdﬁct

the due process hearmgs to enforce the ordm the jail was too crowded to held

them all; and that 1o teacher had ever paid a-fine in the yeats the lawyer had been

employed with the union. Jd The union"sfilawy_er had similar advice 'W’i'th respect
to the potential for: disciplinary proceedinigs or iemzmatwns for: zmsconduct by the
school district: “the district would not undertake 600-or so diSCh&I‘-“e hearmus

because hearmgs can.cost $50 000:to $80, 000 » Id Meanwhzie 14 000 Students '

contmued eut of school until ‘QOctober 6 2002 afull month after scheol Was ,

- scheduled to start. Id; Colleen Pohhg, School .Dzsﬁ ict, TeachersReack Dedlon.

Makmg Up Sz‘rzke Days, The Seattle ’I‘mles,s October 3, 2002
When courts and school districts do*undei:_tege-‘to enforce the iaw with

sanctions, disciplinary action and terminations, the financial, emotional and social

costs ,ar..even,enn-ous»,;ifnciudingf the Lpfeeess—;cesfs'-'Whieh‘wm‘ be discussed ‘iﬁetie ’ ;

Tally, mﬁa Phipps v. School Dist. of Kansas C’zfy, 645 S.W. 2d 91 (MO App
1982; W}rlhs v. School Dist. ofKansas City, 606 S W.2d 189 (Mo. App 198(’}),
and School Dist. of Kansas City v, Clymez 554 S.W- Zd 483 (Mo. App. 1977y me
three cases arxsmg froma 1977 teachers strike called by their unmn, Kansas Clty

MISSOHI‘I Federation of Teachers Locai 691 (AFL-CIO). They demonstrate the

. ]ong term financial detriment to a Missouri dlstrlct and its student pepulatwn when

illegal strikes called by the umon require years of expensive Imﬂailon tosort out

and reseive

‘18‘
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In 1970, Pennsylvania passed a compréhensive collective ‘bargai:ﬁng aet,
Act 1595 that gave public employees, including teachers, the right to strike. The act
was intended to remediate tﬁe wounds of labor interests, but instead the result was
more distress ‘_and turmoil than before:

In the years following passage of Act 195, Pennsylvania was home

- tomore school strikes that [sic] any other state in the couniry. The
data alone could never measure the disruption that more than 800

walkouts, affecting nearly four milﬁoﬁ students and idling more than

a quarter miilion school employées caused in communities across the

state. | | |
PSBA Bulletin Reprint No. 2, (Apr. 2000) at 4.

These consequences may be unintended, but they are real and the true

victims are students who lose opportunities in the form of lost hours-in the

‘classroom and lost monetary resources that would otherwise be spent directly on

educating them.

MSTA and MCSA meinbers recognize that public schools exist to provide
students an education and not merely to provide jébs for teachers and
administrators. They also understand tﬁat thefe will always be full and fulfilling

employment for those who exhibit caring and exéellence in their work. However,

. the very nature of collective bargaining is eraployee-oriented, and during

negotiations there is a fundamental shift in focus from what is in the best interests
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of students to what is in the best -interests of the bargaining unit,> In é”b‘lata‘nt-

exampie of self mierest durmg negotlatlons in-one school district, umon—afﬁlmted

’ teachers ‘refused to Wrtte letters of recommerzdatmn for colieoe-bound Semors

unless students wrote letters to legislators urging them to increase teachers”-
salaties.” W. Tucker, More Morey, Forbes, Vol. 148, Issue 13.P. 184 (Dee. 9,

1991). See also Issaguah Schools to Reopen; Teachers Vote to Defy Court; The

Seattie-"}?imeé, SeptemberQS, 2002. Extras such as befc’i’rc;»;and after-school

tutoring~~and other jspec'iaiized. programs, wh’it:h» exist.because they' hél'p chi-ltirerk -
succeed, become bargaining G‘hlpS These: programs ‘cannot: and wﬂl not bs stdffed,;.
and therefore will not be offered to students unless they are mcluded n the ‘misister

bargaining agreement.®

% See Karen Helland a?d_ .C:o:rie White, =Coll¢;ctz_'veiB;zz¢g;airgfn'—g;z?zé_. Public Schoals:
Turning the Focus 1o Students, (Evergreen Freedom F oun(i'ation,-.May 2000) pS
Unions 'fréqugﬁﬂy claim that “whatever is.in the best in’cﬁerr::st of teachers al§o must
be in the best interests of students,” when in fact; the th’le pOinlt rof_fbrming a
union is to protect its members. Id.

6 See1a Rae G. Munk, I.D.; “Collective Bargaining: 'Bringingg.fE,ducaf‘c_iOn 10

- the Table: Analysis of Michigan School Labor Contracts and

Recommended Improvements to Help Teachers, School and Students ”?

(Mackinac Center for Public Polzoy Educatlon 1998).




In New York City, a recent bargaining agreement relieved teachers of their
traditional non-teaching duties‘.éuch as supervision of the schoolyard, cafeteria, | |
and hallways, and many 'Gthér ordinary tasks like collecting lunch money and
handing out sﬁpplies, resulting in a great deal of turmoil and disru;jtion. - Principals
observed:

...relieving teachers of these non-instructional duties meant 'that

teachers and students were no longer involved in many of the

p.oéitit}e informal interactions that the ﬁrevious system fostered, and

that aides had proven to be no substitute for teachers 111 this respect.

. They z;re ndf vig'wed In thc;, same way as teachérs, and their

exchanges with students lack the significance éf interactions ;sz/.ith

teachers.’ | |

In ‘Ne\;v York City, the workday is tightly coﬁtrolled by the cont;act.

'Teachers may come and go on the éame schedule as studenfs énd afe not rgquire'd
to be available before or after school for students Whé want or need to discuss
matters with their teacher. In addition, teachers cannot be required to attend more

than one 45-minute faculty meeting per month. ® Administration requests for

-7 Dale Ballou, The Ne‘{v York City Teachers’ Union Contract: Shackling
Prfncz‘pals’Leadershzlv (Manhattan Institute fof Public Policy Reseérch, Civic
Report 6; 1999) at 16.

81d at 17;Id. at note 33.
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voluntary attendance at more -mcet_-ings is viggmpsly registed by the qnioﬂ, even
though somnie inexperienced teac%lers hév‘e expfe‘ssed aneed for the ‘adqiﬁo‘nal ‘
,;guidaase_. T_he,sé tea_(;h,ersg:are-ﬂkcpi away by union pre‘ssﬁféfi

One prineipal attempted to place additi.ona.i students in an honors section of
c_:]a’s,s',‘which would necessitate exceeding the contract's. limit on class ._si.ze-.-, In |
.'sp'ite' of the teachers' wil i,ingnéés to take on-additional students :as_‘ exfressed m
"W'ri'ting to the administration, the union filed a grieVancé. It cIa-imsd'. that;
ind:iszidual teachers-can:not-be-fpermifted to ;‘renegstiate"‘ the cot;n*acf Asa :r"é&iiit’
of the absurd posmon taken by the union, the students were denied placement m
the honors sect1on and returned o regular classes 10 o

Collectzve bargammg in public . sohools further harms students by drammg
financ;al resources that would other\mse be used to. 1mprove facﬂztles, plirchase
equipment and classroom supplies, and develop student programs to-coverths -
increased costs to dis’cncts for legal representatma and arb1tcatzon proceedmgs

Perhaps the most compélling argument agamst collective bargammg in

pubhc schools is that, in these days of accauntabzhty for student ach:eveme‘nt and

. the President’s plar; to “Ledve Noacmld Behmd,”, collective barganung- has a

demonstrable negative impact on student achievement. In 1996, Harvard -

Economics Profsssor-:Camline M. stby‘ published what may be the definitive

°Id. at 17.

10 Baklon, supra note 7, at 18.
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st“udﬁf of the effect of teacher unions on syudent achievement.'! Professor Hoxby
concluded that "teachers' unions succeed in raising school budgets and school
inputs but have an ovérall négative effect on student performance.”> Hoxby's
study and analysis are far more complex than can be reviewed fully in this brief,
but due. té the strong scientific evidence and the importance of her conclusion, it is
imperative that the Court understand the superior quaiity of her research
methodolégy and how it is distinguishable from the many other less sophisticated
and less réiiaﬁle works on lthis topic. }ioxby;s methodology survives the most
rigorous examination by her peers and her conclusions are sound.'®

Fora é.tud}f ﬁo@col to yif.;,ld valid and reliablé-daté, it is critical thai

nonrandom effects, or bias, be eliminated. Many other p_ublished studies on this

. topic have been cross sectional models that look at events at a particular point in

time. Those study results are not reliable because they do not eliminate as

' C.M. Hoxby, How Teachers' Unions Affect Ed#catfon Production, The
Quarterly Journal of Econon:;ics 111 (1996): 671-718. App‘endix 4,

2 74, a 708, - | |

13 Dr. Michael Podgursky, Middlebush Professor of Economics and Chairman,
University of Missouﬁ—Cpiurhbia, states in an opinion letter attached as Appendix

A-43 that Hoxby’s strong evidence that collective bargaining raises costs and

lowers school district performance is based on the best study on the topic to date,

by far, by using the most sophisticated methbdoiogy.
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causative'factors the 'variables'?fhata are s:'found 1o bie. constant over itimé 1f along
enough time penod is siudxed A Cross sectxonal approach may lead to an’
eIToneous- conclus;on that a-nonrandomi agent is canisal. " v

What distinguishes, Hoxbyfs_" study as sta'te-«of the art is its sophisticated
methodology. That methodology looks for-an eventof .unioniz_atibn €xogenous-1o
the .ci'rcums*rancfdé of any individual school district and-effectively eiirniﬁajt{zs‘jtﬁe~
unobservable: variables that are constant over time and those that ﬁaifea-goﬂétant -
trend over 'tim’e.]g "The 6iscret¢ everits that Hoxbﬁr ius"es'*ar_e\ the c;.lactrfnent-of-’sitate
collcctiVeBaﬁgaining laws of three types: (1) laws -éx;ﬂiciﬂy*extendiﬁfrf‘;thé:rﬁght to:

meet or to engage in coliectlve baxgam.ng, ) laws allowmg *teachers umons o

" have agency shops‘ and (3) laws allowm g union shops

Hoxby made demonstrable methodologlcal 1mprovements over previous

studies by nnplementmg changes such as the use of strict deﬂmtzons and a large

matched. da_tabase. Additionally, heruse of before, duting, an:si, @ﬁ?’i‘ Obs‘sryaiieg.

‘of school drstncts during the period of unionization enables her to d1stmﬁu1:ah

effects of unionization from other factors that cause a school distnct to umomze.

1 Hoxby, supra note 11 at 672-73.

5 14, at 674-675.

1674 at 682-683.
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She uses the macro changes in state laws as the event of unionization to further
remove local, school level effects.)” |

To eliminate measurement error, Hoxby used the strict definition of
unionizaﬁo.n to mean the form of collective bargaining that resulted in a
contractual agreement between the admﬁmistrét_ion and the teachers' union in
circumstances where at least 50% of total or full-time teachers were union
mexnf)ers.13 Her analysis was based on a very large sample of 10,509 school
districts, \ﬁv-hi“ch at the time represented about 95% of the total in the United

States.'” She matched data from multiple sources to obtain this large,

representative sample of schools at multiple ﬁoints intime that span the era of

unionization, 1960 to 1990.%

In her study, Hoxby found that teachers’ unions are “primarily rent

seeking;” using that term to denote “the model in which teachers' unions prefer

' Id. at 710-712.

¥ Id at 681-683.

19 14 at 685.

*0 Id. at 673. Hoxby matched data from the Census of Governments (1972, 1982,
and 1992), and the de;:en;}ial Censuses of Populatit;n and Housing of schoal
dis;tricts (1980 and 1990). She personally matched census blocks and enumeration
districts to school districts for the i970 census and created a unique database on |

school districts.
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dlffercnt inputs than parents do because the union'’s objective is not purely
maximization of student achxevement "21 Generally, "rent" is used by econonnsts .
o me‘a;rexcassﬂ;payments» of any kmd Pro’feSSQr Ho,xby cdnc‘lude'd that_ u;ndgr_ﬂ:us "
model teachers unions have the effect of “raising school budgets and school ifiputs
but lowering student achievement by decreasing the productivity of igputs‘.‘“zz'

- Professor fI%IQ:;_by';s; conclusion that "teachers' uniﬁns:'-s'ucceedin raising .

school budgets and school inputs but have an overall nevaﬁve effect on: student

performance”23 prowcies an extraorémanly persuaswe reason’ for the Court to
declme to venture ﬁxﬁher into considerations of collecnve barvmmng in the public
sector. The Court s‘;hqxiid g’ive-i:ﬂ_irs‘é'c’:entiﬁcally derived evidence :str‘ong
cmifs‘itlei;ation,‘Wei"ght-,__._@d approbatiaﬁw -'reﬁci_;g the result: th‘at.céiiective | .
ba:r.g‘ainingt?is not a viable ‘solutiqn to Appellants’ problems nor to.those challenges
faced by Mlssoun students S

' B. Collective Bargaining in Schools is Bad for Teachers

Coﬁectiye ba:gainingvin»pubiic schools t‘ak‘es‘ away teachers’ autonomy and
abi'lif;f to -éxeré:is'e.'in&epéndefi’c pmfeés“ional judgment. F-Cp'l‘lé(:fivg=baf§aiﬂ§ﬁg-'is-
about control and conformity. Every aépect" of the work day is the :suiaj ect;fa'f

negotiation and is determined by the master agreement. Examples includé the

2L 14 at 675-676.

2 st 711-712.

B 1d at708.




logistics of who gets keys and classroom assignments to.more substanti‘)g issues
such as lesson plan format, curriculum decisions, textbook selection and When and
how long a teacher may @ro;ride tutoring. Teachers who deviate from fhe mastet
agreement do so at theirperil. An MSTA member who taught in Iilinois recalls
the tension she felt from pressure exerted by her peers when she dame in early or
worked late in her classroom tutoring students, grading papers, ete. A teacher
who persists in such actions can find him or herself the subject of a grievance filed
by the union br by a coworker.*

Collective bargaining in public échoo.ls takes away te,ac;hers’ freedom of
association aﬁd fréécioﬁ; of choice. Upon fc')rmation,v a bargaining unit Votes to
. choose which organization will repfes;aét itin ﬁegOtiaﬁons and g‘rievances:z"? In
. most cases, a majority vote makes one organization the 'exclusi;'e agent of the unit
and all other organizations, regardless of how large the minority they rﬁay
‘represent, are denié,d a seat at thf: negotiation table. Managexﬁent ﬁust def:}l solely

with the union on wages, hours and terms and conditions of employmént.26 This is

24 See Ballou, supra note 7 at 17. In his interviews with principals, they reported
maﬁy hardworking and caring New York City school teachers willing to discuss
. the pressure they felt fm;n the union and their peers in confidence, but unwilling
to have their names used. Id. at 19. |

% The Déve!opz‘ng Labor Law 337 (3d e&. 1992).

28 Munk, supra note 6, at 24-25

27
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known as an agency shop. In that setting, “if a school board wished to contract

‘with a math, science, or professional teacher organization for the purposes of. |

professional development for its staff members (a term of empléym‘e‘nt), it would

- first require the union's pr:ermissionl"27 The exclusivity extends to represeitation ini-

agent will be permitted fo represent an employee in a dispute,
In an agency shop arrangement, fair share fees ,li_ﬁl_’i“t‘ieache;:s" cho}itse of
association even ﬁmher'rhe exclusive a'-geﬁt is _permitted tochagge-é- fait share tee
for rqpr;séﬁtgﬁdn, which is.deducted from -’;t'h‘e pay of all teachers, regardless of
whether or not they. _wish to join ‘ttlxeaagfent organ‘ization; The reéulf: isa twafoid :
loss of choice. Fxrst teachers can be i:he‘quircd;fe PIOVid¢~ ﬁiaanciévlh’suﬂpéﬁ t"aﬁ 3
-orga;}iZatién that they do not wish to 3 oin and with Whos‘é_phﬂgsopl‘ﬁes;and:age?iﬁjﬁ; ‘

they may wholeheartedly disagree.”® Second, although teachiers still maintain a

" Munk, supra note 6, at 24-25.,

% Unions, particularly those with a national affiliation, often take positions on

issues outside the realm of education — positions on coniroversial issues such-as

abortion and gun control to-which many people may have strong opposition. “I'wo
excellent works-on the rise of the most powerful teacher unions and their influence

on eduéaj:ion, economics, and politics are Terry M. Moe, Teachers Unions and the

Public Schools, A Primer on Ametica’s Schools 151 (Terry M. Moe ed., 2001))

.and_My}:on Lieberman, The T'eachelij [{nién»st-?_,_;’ZQ (The Free Press 1997). -
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constitutional right to join any ozganiéation they choose, as a practical matter, that
choice may be foreclosed; that is because once they have paid the required cost of
a fair share fee to an organization they might not otherwise choose or support, they
may not have the resources to pay additional dues to the organization to which
they would prefer to align themselves.

In Munk's 1998 review of collective bargaining contracts in Michigan
school districts, she found that fair share fees in most districts with agency shop
ciauses (perhaps more aptly known as union security clauses) averaged 2% of the
negotiated ‘base pay. Thus, a teacher who ean;s $30,000 per year is required to
pay $600 in agency shop fees.” Munk also concludes that "[clompulsory

unionism for public school employees brought about by union security clauses has

Lieberman’s unique insight partially derives from his-experience as a Iongtlme
member of NEA and AFT. See also his discussion of Teacher Unions and the -
Civil Rights of Teachers at 63-64.

» Munk, supra note 6, at 25. Asa point of comparison, a full active MSTA
member, MSTA’s most expensive memﬁership category, pays $199.00 per year
for comparable representation and benefits. Such reasonably priced representation
and protection will be made impossible if public sector collective bargaining is

adopted in Missouri.
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had izz:ofou:ndly negative cffects on schogl districts. Tt has lowered teépﬁer morale
and prOfessioﬁaIisi;i. 0 | |
Collect_ive' Baji;gaéi_ning, cannot g’ﬁaraﬁtee- i,r::;’prdqufsaigﬁésx and workmg
conditions. The school d.istrictrevénué pieis -1imit§d insize. It cannot be ~
e;ﬁiat‘ged without a tax "‘fnpreaée. Increased salaries, increased staff to case

classreom overcrowding orto shorten the work day, and other alternatives to .

improve working conditions all cost money. The -mone_i_r.fe.pay those increased

costs to sch 061. vidi'sfricts for lawyers a‘nd.éarbiirators to .:h:andle :neg'ot'i"a‘.ciion”siah’éi ﬂ’n’e;
mevﬂiai)ie dlsputes mtzst come fmm somewhere. Itis. ﬁ'equently dramed from
resources; that could otherwxse be spent to mcrease salaries for emstmg staff or .
hire: new staff té ease overworked cendﬂ:mns and other costs. assecxated Wlth
1mproved workmg conditions and benefiis. The primary beneficiaries of
coiiective bargalnmg in terms-of increased revenue are lawﬁrérs arbitrators and flie

unions themselves.”! Tn: addmon, collective bargaining makes wcriang cendltmns

* 74, at 26. The statute governing union security clauses under Michigan's Public

Employment Relations Act does not require fees payment as-a mandatory

.condifion of employment, but the school districts, by étatﬁf"ce,. are expressly .

permitted to negotiate and require fair share fees as.a condition of emj@layment. |

Id at nbte?&

A3 Aco_ording‘»to' L_i_eiﬁexmén, the NEA is well aware of the rolé jﬁdges and lawyers

play in maintaining its viability and budgets at both the state and national levels.




less desirable becausé it is adversarial and divisive rather than collaborative and
cooperative. It poisons working reiationshjps among emijloyees, administration |
and the board by fosteﬁng an adversarial climate in schools.
C. Collective Bargaining is Bad for Taxpayers and Voters
Local control has long been the hallmark of public education in this ¢ountry. Our
nation’s highest court has repeatedly found grounds to decide schobl issu'es’( s0 that they
can be returned to the autonomous control of the local citizenry:
No single tradition in public edu(:atioﬁ is more deeply rooted than
local control over the operation of schools; local autonémy has long
been .‘tﬁougﬁt eségntial both to the mainte:nanbé of community |
| concern and support for pubiic :s:choals and to éua}ity ofthe
educational process. ... [L]ocal éontrél over the educz;tionai' :
proceés affords citizens an opportunity to paﬁicipa'te in decision -
making, per;rnitstthe struqtuﬁng of school programs.to ﬁt loc‘él need_s,'
* and encourages “experimentation, innovation, .and a healthy
cg;:ﬁp‘etition for educational exéeﬂencé.”
Martinez v. Bynu}n, 461 U.8. 321, 329 (1983), c;uéting San Antonio School District v;
Rodriguez, 411 U.S. 1,50 (1973) {citations omitted]. See also Owasso Iﬁa’epena’ent ’

School District No. 1011 v. Falvo, 534 U.S. 426 (2002).

Reportedly, NEA’s 1995-96 national legal services budget alone was $24 million,

Lieberman, supré note 30 at 59.




Likewise, in ..Missoufi, all -branches of Uo\;emment have granted logal school
d1strzcts broad dlscretzon to eduoate their students and manage their busmass in the Ways
best suited to-local commumtles Arﬁcle IX § 2(a)of the M1ssour1 Constzmtion vests
the supervision of instruction in the public schools i in the state board of edus’.:atton The:
legislature .'endow‘ed‘the'»state-,board"With' the 'authority to set.anci'ssuperVESe the e'};ec‘ut'ion
of the state’s educational policies. Section 161.092, RSMo. "'Thé 'S_-tate;Bbafdlﬁéf ':
Education in tum'. has set certain minimum educaﬁ(m‘al' :st'andards, that must be meét by
each school distnct and has left those and many reiated demsmns to the dxscret:cm of each

-school. dlstnct See Sectxon 160.5 18, RSM@ (assessment progmm estabhshbd), fmstmn

167:031, RSMo (compuisory attendanoe), Sactlon 167.020, RSMo (1eg15trat10n ’
requlrements) Local school boards, made up of members elected by comm&mty VOLLs,
many of whom are 'parents. of,swéents in the school-dlstrmt have--ﬁze authority to set local .
school district. pohcles § 171.011, RSMo. These iocal school %oards delegaze
responszbﬁzty for. day-t0~day operationsto admmxsu‘a’{ors who are hired 011 the baﬁ;s of
their a_bzhty and .-expertlge and who work in c_onc_ert w‘zth‘te.achersto develop curriculum,
planae?&ilcatibrieﬂ programming, 'se:‘lec;c*textbéoks, détenﬁi%le' i&clijér ‘_';)I;etdemfei‘it-, admimister
sbho,ol ‘budgets, detennine,::SaIary and 'b‘eﬁcﬁt s.'chedulesi,;an‘d._make many other décisions
relating the specific.educational needs and résources: éf their individual school distrzcts
§§ 1_618.191 y 1.68".2’021, and 168.2 11 ‘RSMo.

Coliectwe bargaining in pubizc schoois chan;es all that, Bmdmg arb1tration hkes

Ademsmns related to budgets, salaries and beﬁeﬁts currzculum teachmg methede:s}onues

employee 'placem‘ent; work day paraméters aiid m’tzc’;h.mor;e out of th,e_ hands:of locally




elected board :tnembérs - board meimbers who know their communities émd the
administrators and teachers theﬁz hired on the basis of their expertise in education ’;o
exécute those decisions. 'Biﬁding arbitration instead places the determination of those
matters m the direct control of outside arbitrators — persons with no stake in or
understanding of the community and no accountability to local takpayer‘s and voters for-
. the money they spend and the decisions they make. It is'not ﬁze azlbitrator"s job or focus
to do "‘wh‘at’s in the best interests of these local school children.” The arbitrator’s sole
responsibility is to settle disputes betweeniﬂe bargeiilﬁng unit and the school &istri;:t -
“labor vs. management.” The interests} of students are lost.

Not mﬁy does ,qﬁllective bargaining remove tﬁése decisions from the control of
io‘ca»l school districts, the citizenry Wh§ elected ‘them, and the individuals they employ to
. implement these decision, but.school districts are res*;ponsible ‘tt; pay the significant costs

generated by .the process. Costs include, but are no;c limited to, fees for lawyers to
‘represent the districf’s interests, ,fees for the arbitrator/decisioﬁ~makers themselves, a.ncl .
sometimes, as discussed above, costs associated With'enforcement related to illegal work
stoppages and other actions. |
In the fiscal note attached to House Committee Substitute for HB 166, the pub,lic'
sector 'coliec;cive bargaining bill defeated in the 1999 Missouri legislative session, the
" quartrhent of Elementary and Secondary Eduqaﬁdn (DESE) estimated that 150 school
districts would need to hire attorneys or ;:ohjsghgants_ to assist with Iabor negotiations with
an average estimgted cost of $26,000.00 each for a total of $3,000,000.00 in the first year

of collective bargaining. In addition, DESE estimated arbitration costs of approximately
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$10, 000 00 for each of 100 schoof dzstncts for a total of §1, 000 000.00 i the- first yedr of
collecnve bargammg An mﬂatlonary factor must also be included to acceunt for future

COSts. See Com:mttee on Legislative Research Over31ght D1v1310n Flscal Noie I R.

' 909—.04 HCS for HB 166, Marchl 1999, Appendix 6.

In the same fiscal note, locaf governments estzmated that, if edopted the
1mpact of ¢oll ectrve bargammv on focal funds ‘would have been apprommatelv
$24 000,000. 00 i in 2000, $59,000, 000.00 in 2001, and $64 000,000.00 i in 2002
respeetwelyr',fover thes-next'ﬂlree :consecutwe ﬁsc-ai years. Id.. These:estmia'tes
necessarﬂy mclude costs that lecai scheol districts must absorb if collectwe .
bargammg is. mandated in Mlssoun 'S pubhc schools These are momes that could

otherwzse go to improve faclhmes, equlpment and resources for students decrease

classreom sizes ané,mcrease;teaehe_r' salaries and benefits. - S P B

- Ata :t’i'me "Wh'en State and local governments ~t:ontinue to face financial éifﬂcﬁlﬁes,

addxtlenai expenses for labor negoizataons arbmator fees and lawyer feeq are. unteuable

“School d_zstncts unable to raise their tax levies to.meet ,the addmonaji financial abligations

will be forced to cut services such as band, sports, tutoring, and any other number of
services, as well as classroom resources, in order to-meet these. added-obligations. Suck
consequences are unacceptable to educators, taxpayers and‘parents. The limited monies

avaiiablie. in our'school districts should be invested ir needed *eéucatioﬁai pregrams- -

- , buﬂdmgs and physical plant needs supphes equlpment and nnproved salaries i’or school -

dlstnet employees These momes shouid not be diverted to thlrd party lawyers and
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arbi&ators who are not required to consider the We}fére of our students and the conditions
of our public schools. S -
D Collectiv:e Bargaining is Bad for Education

As.discussed previously, the very nature of collective bargaining agrc;sments
and union contracts encourages a “Eabqr v. management” rélationship that is -
inherently. tense, untrusting and adversarial ~ not a positive leamiﬁg environment -
for Missoﬁri’_s children. This tendency is perfectly exemplified in the case before
the Court. I£ would appear that rather thaﬁ v;rork collaboratively and completely
through existing channels, the parties polarized and “labor’"’ filed suit against
'“managemenf;‘.” A&ve}ésaﬁa{l relaﬁonships Encourage.a strike mentality and erode
public confidence in, énéi respect ‘fér, feachm:s. In adéition, as discuésed above,
collective bargaining creates tension and distrﬁst‘ ar;uong teachers aﬁd staff and

often pits those who wish to work under cover of the master agreement against

‘those who for personal reasons strive to go the extra mile, creating pressure that

squashes innovation and individual initiative.

Class sizes, texfbbok selegtion, retirement plans, definition of instructional.
time, 6xtrac£1rﬁcular activities, calendar and schedule changes; length of school
days, profeséional dexfelopment pl'annin'g, prongnﬁng and scheduling, and

professional and non-certified employee evaluations, are just a few of the areas
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that would be the subject of collective 'ba‘rgainin_gf‘" The focus will move from -
acting in the best iﬁte:e,_st of the s;tu‘deﬁ'ts to. acfing in conformity with master \
‘agre“e:ﬁent‘s and umcm demands, School d}snict§ and the1r per’sénn’el. @guld,b‘é
forced to think of ;ex{ery;pos‘sible scenario that might occur and incorporate that.
'écenafio into the coﬁtracf;‘ This is impractical, costly and does not improve student
achievement: | |

Finally, but perhaps most lmportanﬂy in these days of tight revenues

collectzve bargammg dcpletes already: precarlous 1oca.l educatlon budgetsi As

dlSCiISSSd prevmusiy, tmElke the puvate sector, Tocal school drsmcts cannot
institute a pnce hlke when their costs go up as costs undoubtedly w111 “Pnce
hikes” must be appreved by the voters inthe fonn of a tax increase—an. N
mcreasmgiy difficult. goal to accsmphsh School. dlstncts must.spread limited

TESOUICES OVEr a broader spec,tmm to cover'the increasing pr_opcrtmn ,of fnon-

‘education related costs. ‘The result: schools cannot do as much for children~ their

‘intended beneficiaries — because they are beho'ic_iezi to the’ ‘coliec‘tive bargammg 4

process and ifs unpredictable and ‘uncontrollable costs..

: IV The Decnslon to Adopt Public Sector Co}lectlve Bargammg Lies: Wlt}x

the Missouri Legislature.

32 See Moe, supra note 28 at 162. Moe observes that the rules about terms and
conditions embedded in union contracts are “often inrexcmci?atihg detail” and a .

typical union contraet.may run over one hundred pages.
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The Missouri legislature has provided an avenue for public emplbyees to

join labor unions voluntarily and to require employers to meet and confer with

- labor union representatives so that the voice of its members can be heatd. See

Sections 105.510-.520, RSMo. The Missouri legislature, however, deemed it
necessary to vest final decision making authority in the goifeming body, the entity -

bearing final responsibility to the public. See Section 105 .520; RSMo. See also

State ex rel. Missey v. City of Cabool, 441 S.W. 2d 35 (Mo. 1969); Curators of the

University of Missouriv. f’ublic Service Eﬁnﬁlaye'es-l,ocal No. 45 ; Columbia, 520.
S.W.2d 54 (Mo. banc ‘1975); Sumpter v. Cily of Moberly, 645 ‘S.W.Zd 359 (Mo.
banc1983). |

Missouri law clearly establishes iha’; go?eminé quies;inciu&ing‘school

districts, cannot bargain away or contract away the determination of qualifications

tenure, compensation and working conditions. In fact, school districts and

"'cerigified teachers already are regulatéé by the Teacher Tenuré Act, RSMO

sections 168.102 et seq. (“ the Teacher Ténure Act.”)’.

In City of Sprifzgﬁe{d v. Clouse, 206 S'W. 2d 539 (Mo. banc 1947), this
Court prohibited the city of Springfield from ehiefing collective bargaining
contracts wiﬁl labor unions representing city‘employees on matters relating to
wages, hours? collection of union dues and working conditi;)ns; Id. at 641. This

Court recognized that public employees enjoy the right to form labor unions but

found that collective bargaining by public employees is entirely differe_ﬁt in that

“legislative discretion cannot be iawﬁzliy bargained away.” Id. at 542-43. This
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Court determined that the powe1 to set wages, hours and working conditions of
pubhc emponees is purely a leg1slat1ve fuﬂcuon that cannot be delegated away or
't_o a third party "through .tihe'c_oIvl.ectzx‘re":bai'gfalﬂm_g _prb_cessf{ "‘Un_d'er- our -foml of
government, public office :(‘)17 empiéyment gevér iaajs been and cannot becoiie a .'
matter of bargaining or and contract. This is trué‘*because the whole matter of - |
qu_aliﬁcatibns_; tenure, corpensation a‘né,w;:nfking_-_;-c‘e:fmfditibns’-fdr any public - | .
serVice,;involves:'flhe exercise of legislative power.” Id. at 545. ;[‘C‘Iitatio‘rx_xs
omitted.] |
o CONCLUSION
- WHEREFORE, MSTA and MCSA request that the tnal court’s Judgment

dismissing plaintiff*s petition be a.fﬁrmed

Resigctfully submiﬁc&_,;

Veralene Campﬁeid Mo. Bﬁ No. 55264
Mlssoum State Teachers? Assocxatmn}
407 S. Sixth Street, P.O. Box 458
Columbia, Missouri 65203

‘Telephone: 573-442-3127 .

Facsnmle 373-443 5079

Kllaafnne}r ,@ector,fMo. BarNo. 41938
Director of Legal Services,

Missouri Council of School -
Administrators

3550 Amnazonas Drive

Jefferson City, Missouiri 65109
Telephone: 573-638-4825

Facsimile: 573-556-6270
Penney.Rector@mesa.org
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