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IN THE CIRCUIT COURT OF COLE COUNTY 
STATE OF MISSOURI 

MISSOURI NATIONAL EDUCATION  ) 
ASSOCIATION, REBEKA MCINTOSH, and ) 
KIMBERLY DUVALL, ) 

) 
Plaintiffs, ) 

) 
v. ) Case No.   

) 
STATE OF MISSOURI, ) 

) 
Serve: Attorney Gen. Andrew Bailey ) 

Office of the Attorney General ) 
227 East High St. ) 
Jefferson City, MO  65102 ) 

) 
MICHAEL KEHOE in his official capacity ) 
as Governor of Missouri, ) 

) 
Serve: Office of the Governor ) 

State Capitol, Room 216 ) 
201 W Capitol Ave. ) 
Jefferson City, MO  65101 ) 

) 
ANDREW BAILEY in his official capacity ) 
as Attorney General of Missouri, ) 

) 
Serve: Office of the Attorney General ) 

227 East High St. ) 
Jefferson City, MO  65102 ) 

) 
VIVEK MALEK in his official capacity ) 
as Treasurer of Missouri, ) 

) 
Serve: Office of the Treasurer ) 

301 West High St., Room 780 ) 
Jefferson City, MO  65101 ) 

) 
MISSOURI OFFICE OF ADMINISTRATION,) 
and KENNETH ZELLERS in his official ) 
capacity as Commissioner of the ) 
Missouri Office of Administration, and ) 

) 
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 Serve: Office of Administration ) 
  State Capitol, Room 125 ) 
  201 W Capitol Ave. ) 
  Jefferson City, MO  65102 ) 
  ) 
MISSOURI EMPOWERMENT ) 
SCHOLARSHIP ACCOUNTS BOARD, ) 
  ) 
 Serve: MO Scholars Board ) 
  Office of the Treasurer ) 
  301 West High St., Room 780 ) 
  Jefferson City, MO  65101 ) 
    ) 
  Defendants. ) 
 

VERIFIED PETITION FOR DECLARATORY JUDGMENT 
AND INJUNCTIVE RELIEF 

 
 Plaintiffs Missouri National Education Association, Rebeka McIntosh, and Kimberly 

Duvall (“Plaintiffs”) state the following for their Verified Petition for Declaratory Judgment 

and Injunctive Relief against Defendants State of Missouri, Governor Michael Kehoe, 

Attorney General Andrew Bailey, Treasurer Vivek Malek, the Office of Administration and 

Commissioner of Administration Kenneth Zellers, and Missouri Empowerment 

Scholarship Accounts Board (“Defendants”). 

Preliminary Statement 

1. Plaintiffs Missouri National Education Association, its Vice President 

Rebeka McIntosh, and its member Kimberly Duvall bring this Verified Petition for 

Declaratory Judgment and Injunctive Relief, challenging the constitutionality of two  

appropriations in House Bill No. 12 (103rd General Assembly) purporting to authorize the 

expenditure in fiscal year 2026 of over $50 million in general revenue funds and another 

$1 million in dedicated administrative and marketing funds for private K-12 school 

scholarships.  
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2. As explained more fully below, the General Assembly has far overstepped 

its authority and violated five provisions of the Missouri Constitution by using an 

appropriations bill to construct out of whole cloth a scheme to divert general revenues to 

what are essentially vouchers for the payment of private school tuition for elementary and 

secondary school students.    

3. The $51 million appropriation works an end run around the General 

Assembly’s 2021 enactment of a comprehensive statutory framework awarding tax 

credits to Missouri taxpayers who make charitable donations to designated “educational 

assistance organizations” (“EAOs”) which, in turn, award “empowerment” scholarships 

(“ESAs”) to families in accordance with strict eligibility criteria, to enable them to attend 

private schools.  See e.g. H.B. 349 (101st General Assembly, effective August 28, 2021), 

codified at Sections 135.712-.719, RSMo. and 166.700-.720, RSMo. 

4. By law, the tax credits were capped at $75 million in 2024, subject to 

adjustment each subsequent year based on the prior year increase or decrease of funds 

distributed to public schools under the foundation formula. Section 135.713.3, RSMo. (as 

amended by S.B. 727, 102nd General Assembly, effective August 28, 2024).  

5. The tax credits awarded to participating taxpayers in each of the prior years 

of the program have come nowhere near the allowable cap – meaning that substantial 

opportunities remain under existing law for taxpayers to make additional donations for the 

purpose of educational scholarships, and obtain tax credits in exchange.       

6. Notwithstanding this existing capacity under current law to make additional 

scholarships available to students, the General Assembly manufactured, in the guise of 

an appropriation, a brand new voucher program for $51 million in scholarships ($50 
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million from general revenues and $1 million from dedicated administrative/marketing 

funds) enabling students to attend private schools. Nowhere in the substantive laws of 

Missouri are there any guidelines or eligibility criteria for the distribution of $51 million in 

vouchers.   

7. Defendant Missouri State Treasurer Vivek Malek, who along with Defendant 

Missouri Empowerment Scholarship Accounts Board is charged with distributing the $51 

million of general revenue and administrative/marketing funds, has stated publicly that 

the appropriation will enable 6,000 students (more than twice the number who benefitted 

in fiscal 2025) to receive scholarships in fiscal 2026.  See 

https://missouriindependent.com/2025/06/04/new-funding-for-private-school-vouchers-

will-set-precedent-for-future-missouri-budgets/, a true and accurate copy of which is 

attached hereto as Exhibit A.  

8. Defendant Malek has stated publicly that he hopes that the tax credit 

program will eventually sustain the private school scholarship program, but until it does, 

he intends to request additional general revenue appropriations in future years to enable 

the students who receive scholarships in fiscal 2026 to continue receiving such 

scholarships through their high school graduation. Id.  

9. Plaintiffs seek a declaratory judgment that the $51 million appropriation is 

unconstitutional and any expenditures made therefrom or contracts made for the purpose 

of spending those funds are ultra vires and void; and a temporary restraining order and 

preliminary and permanent injunctions against the expenditure of any of said 

appropriation.   
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Parties 

10. Plaintiff Missouri National Education Association (“Missouri NEA”) is a 

membership organization with approximately 28,000 public educator members.  Missouri 

NEA is a non-profit corporation organized under Missouri law, with its principal place of 

business in Cole County, Missouri. 

11. Plaintiff Rebeka McIntosh (“McIntosh”) is a member and currently the 

elected Vice-President of Missouri NEA, and she will become the President of Missouri 

NEA on August 1, 2025.  McIntosh is a resident of Boone County, Missouri, a retired 

elementary school teacher previously employed by the Grandview C-4 School District, 

and a Missouri taxpayer. 

12. Plaintiff Kimberly Duvall (“Duvall”) is a member of Missouri NEA, a resident 

of Jackson County, Missouri and a Missouri taxpayer.  Duvall is employed as a teacher in 

the Blue Springs R-IV School District and serves as the elected President of the Blue 

Springs National Education Association.  Duvall has a child who has a disability and who 

attends the Blue Springs R-IV School District.  Duvall is concerned that the unauthorized 

appropriation of general revenues for private school scholarships will inevitably impair the 

ability of public school districts to adequately serve their students, including students with 

disabilities like her child.  

13. The vast majority of Missouri NEA’s educator members reside in and pay 

taxes to the State of Missouri.  Missouri NEA has associational standing to bring suit on 

behalf of its many members who reside in and pay taxes to the State of Missouri and 

therefore have standing to sue in their own right; the interests that Missouri NEA seeks to 

protect are germane to its members’ purposes; and neither the claims asserted, nor the 
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relief requested requires the participation of its thousands of individual members.  See, 

e.g., E. Mo. Coal. of Police v. City of Chesterfield, 386 S.W.3d 755, 759 (Mo. 2012). 

14. Defendant State of Missouri, through the General Assembly, is charged with 

the duty of making the laws and complying with, among other things, the requirements of 

Article III, Sections 23, 36, and 39(4) and Article IV, Sections 15 and 23 of the Missouri 

Constitution.  The State of Missouri, through the General Assembly, is sued here for 

adopting an appropriation bill which violates the foregoing Constitutional provisions.  The 

General Assembly is located in Cole County, Missouri.    

15. Defendant Michael Kehoe is the Governor of Missouri, charged with signing 

or vetoing legislation and with the duty to ensure that the Constitution and laws of Missouri 

are faithfully executed.  He is sued in his official capacity for authorizing, carrying out, 

and/or ratifying the unlawful actions alleged in this Verified Petition.  The Office of the 

Governor is located in Cole County, Missouri.  

16. Defendant Andrew Bailey is the Attorney General of Missouri, charged with 

the duty to defend State statutes from Constitutional challenge.  He is sued in his official 

capacity for authorizing, carrying out, and/or ratifying the unlawful actions alleged in this 

Verified Petition.  The Office of Attorney General is located in Cole County, Missouri.  

17. Defendant Vivek Malek is the Treasurer of Missouri, charged generally with 

the duty to receive, invest, and hold revenues “for the benefit of the respective funds to 

which they belong” and “disburse them as provided by law.” Mo. Const. art. IV, Section 

15.  The Treasurer is charged specifically with implementing the provisions of the Missouri 

Empowerment Scholarship Program under Sections 135.712-.719, RSMo. and 166.700-

.720, RSMo.  He is sued in his official capacity for authorizing, carrying out, and/or 
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ratifying the unlawful actions alleged in this Verified Petition.  The Office of the Treasurer 

is located in Cole County, Missouri.   

18. Defendant Missouri Office of Administration (“OA”) is the Executive 

Department established by the Missouri Constitution to implement the State budget and 

oversee State expenditures, including the processing of warrants and certification of 

payments after ensuring that the proposed expenditure is “within the purpose as directed 

by the General Assembly of the appropriation and that there is in the appropriation an 

unencumbered balance sufficient to pay it.” Mo. Const. art. IV, Section 28.  The Office of 

Administration is located in Cole County, Missouri.  

19. Defendant Kenneth Zellers is the Commissioner of OA, and his Office is 

located in Cole County, Missouri.  He is sued in his official capacity for authorizing, 

carrying out, and/or ratifying the unlawful actions alleged in this Verified Petition. 

20. Defendant Missouri Empowerment Scholarship Accounts Board (“MO 

Scholars Board”) is established by Section 135.715.3, RSMo. to assist the Treasurer with 

implementing the provisions of the Missouri Empowerment Scholarship Program.  The 

MO Scholars Board is sued in its official capacity for authorizing, carrying out, and/or 

ratifying the unlawful actions alleged in this Verified Petition.  The MO Scholars Board has 

its office in Cole County, Missouri.  

Jurisdiction and Venue 

21. The Court has jurisdiction over this action pursuant to Article V, Section 14 

of the Missouri Constitution and Section 527.010, RSMo. 
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22. Venue is proper in this Court pursuant to Section 508.010.2(1), RSMo., 

because Defendants are the State and its agencies and officers sued in their official 

capacities whose offices are located in Cole County, Missouri.   

Facts 

A. The Missouri Empowerment Scholarship Program 

23. In 2021, the General Assembly adopted and the Governor signed H.B. 349, 

establishing the “Missouri Empowerment Scholarship Accounts Program” (“MO Scholars 

Program”), which is now codified at Sections 135.712 - .719 and 166.700 - .720, RSMo.  

24. The MO Scholars Program permits Missouri taxpayers to make a 

contribution to a non-profit “educational assistance organization” (“EAO”) and then apply 

the full amount of that contribution as a tax credit against up to 50% of their state tax 

liability. Section 135.713.1 & .2, RSMo. Unused tax credits may be carried forward four 

years but not sold or transferred. Section 135.713.2, RSMo.  

25. The Treasurer certifies whether organizations qualify as EAOs, limits the 

number of EAOs to ten or eleven statewide depending on aggregate donation levels, and 

assures that they are distributed geographically and based on population criteria.  

Sections 135.712.2(1) & 135.715.2, RSMo.  

26. The EAOs provide the Treasurer with a receipt for each donation, and the 

Treasurer certifies the amount of the taxpayer’s tax credit. Sections 135.714 & 135.713.2, 

RSMo. 

27. EAOs must demonstrate their financial accountability by submitting to the 

Treasurer annual audit financial statements as well as filing with the Treasurer a surety 



9 

bond payable to the state in the amount of expected contributions. Section 135.714.1(8) 

& (16), RSMo.  

28. The EAOs make grants (“ESA scholarships”) to families of “qualified students” 

in order of priority: students who previously received scholarships, then their siblings, then 

students with Individualized Education Plans (“IEPs”), then students who are eligible for 

free or reduced lunch and who live in an unaccredited or provisionally accredited school 

district, then students who are eligible for free lunch, then students who are eligible for 

reduced lunch, then military dependents, then “all other qualified applicants.” Section 

135.714.1(4), RSMo.  

29. The amount of the ESA scholarship is a percentage of the “state adequacy 

target,”1 based on the student’s category of need. Section 135.714.1(6), RSMo. 

30. ESA scholarships may be used at “qualified schools,” defined as public or 

charter schools, private schools, or public or private virtual schools, or for “family-paced 

education.”  Section 166.700(8), RSMo.  

31. “Qualified schools” need not alter their “creed, practices, admissions policy, 

or curriculum” in order to accept scholarships. Section 166.720.3, RSMo.  

32. Students receiving ESA scholarships must receive education in language 

arts, math, social studies, and science; and may use the scholarship for expenses like 

 
1  The “state adequacy target” (or “target”) measures per pupil expenditures by the 25% of school 
districts classified by the Missouri Department of Elementary and Secondary Education (“DESE”) 
as “performance districts” based on their annual performance report. Sections 163.011(13), (18), 
RSMo. When first calculated in 2005, the target was $6,117. Rudi ’splains it: The State Adequacy 
Target • Missouri Independent, a true and accurate copy of which is attached hereto as Exhibit B.  
For fiscal 2025, the target was increased to $7,145, to be phased in over two years. Id. During 
the past 20 years, inflation has increased by 65% while the state adequacy target has increased 
by only 17%. Id.   
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tuition or fees, books, therapies, account management fees, fees for summer and after-

school education programs, tutoring, or computers. Section 166.705.1, RSMo.  

33. ESA scholarships are renewable annually, until the student completes high 

school. Section 166.705.2, RSMo. 

34. EAOs must ensure that students receiving ESA scholarships take annual 

achievement tests, and the EAOs must submit the scores to the Treasurer and the 

Missouri Department of Elementary and Secondary Education (“DESE”) along with other 

student data including grade level, gender, family income level, race, graduation rates, 

and college attendance. Section 135.714.1(9), (12), (13), & (14), RSMo.  

35. The Treasurer is required to conduct or contract for annual audits of parents, 

students, and vendors participating in the program. Section 166.710.1, RSMo. The 

Treasurer may remove parents or students from the program, and such decision is 

appealable to the Administrative Hearing Commission. Section 166.710.2, RSMo.  

36. The Treasurer must publish test and graduation results via a public website 

that aggregates data by the students’ grade level, gender, family income, race, and 

number of years of participation in the program. Section 135.714.3, RSMo. The Treasurer 

is also required to post on its website the number of students awarded ESA scholarships 

each year, the number of ESA scholarship recipients enrolled in each qualified school, 

and data such as students’ eligibility for free and reduced lunch, and IEPs. Section 

135.714.4, RSMo.  

37. The ESA program was initially limited to students in charter counties and 

cities with at least 30,000 residents.  See Section 135.713.3, RSMo. (as enacted by H.B. 

349, 101st General Assembly, effective August 28, 2021). This geographical restriction 
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was removed in 2024, and an initial $50 million cap on tax credits each year was 

increased to $75 million, which the Treasurer is required to adjust each year based on the 

increase or decrease of funds distributed to public schools under the foundation formula 

during the previous year. Section 135.713.3, RSMo. (as amended by S.B. 727, 102nd 

General Assembly, effective August 28, 2024).  

38. The Treasurer is required to develop a procedure for allocating tax credits 

to EAOs on a first come first serve basis, and reallocate unused tax credits to try to ensure 

greatest use of tax credits possible. Id.  

39. In the four years since the establishment of the MO Scholars program, 

donors have not come anywhere near exhausting the applicable cap on available tax 

credits for ESA scholarships.  

40. The Treasurer is required to promulgate rules on certain topics, Section 

166.710.4, RSMo., and the Treasurer and the Department of Revenue are authorized to 

make rules on other topics. Section 135.719.1, RSMo. The Treasurer’s rules for the 

program can be found at 15 CSR 50-5.010 – 50.5.050.  

41. The Treasurer is permitted to delegate its authority under the ESA statute 

to the MO Scholars Board, which is established by the law.  Sections 166.710 & 

135.715.3, RSMo. The Treasurer serves as the chair of the MO Scholars Board, whose 

other members include the Commissioners of Administration, Education and Higher 

Education; members appointed by the Senate, House, and Governor; and a seventh 

member who is an EAO employee appointed by the other six. Section 135.715.3, RSMo. 

The MO Scholars Board shall assist the Treasurer with the duties assigned to that office 

and with collaborating with DESE. Id. 
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42. The number of students receiving scholarships was 1,360 in 2022-2023; 

1,992 in 2023-24; and 2,677 in 2024-25. 

https://treasurer.mo.gov/Content/MOScholars_Information/StuAwardYTDbyEAO.xlsx.   

The Treasurer’s Office has not reported the number of students receiving scholarships 

in 2024-25.  

43. The total amount of scholarships paid out to schools cumulatively through 

June, 2024 was $33.8 million. 

https://treasurer.mo.gov/Content/MOScholars_Information/DistroAmtbySchool.xlsx. The 

Treasurer’s Office has not yet reported the cumulative amount of scholarships paid out 

to schools through 2024-25.  

44. Importantly, the money for ESA scholarships comes from donations that 

taxpayers make to EAOs, and EAOs then remit to families.  The donated funds never 

come into the custody of the State, and the State does not select scholarship recipients.   

45. The money for administering the ESA program at the State level, and for 

marketing the program to families, comes from a 4% fee on the donations, which EAOs 

pay into the “Missouri Empowerment Scholarship Accounts Fund” (hereafter “ESA Fund”). 

Section 135.716.6(1), RSMo. The ESA Fund “shall consist of moneys collected under this 

section.” Id. (emphasis added).  

46. Moneys in the ESA Fund “shall be used solely by the state treasurer for the 

purposes of sections 135.712 to 135.719.” Section 135.716.6(1), RSMo. More 

specifically, the ESA Fund is to be used by the Treasurer for “marketing and administrative 

expenses or the costs incurred in administering the program, whichever is less.” Sections 

135.715.4 and 135.716.7, RSMo.  

https://view.officeapps.live.com/op/view.aspx?src=https%3A%2F%2Ftreasurer.mo.gov%2FContent%2FMOScholars_Information%2FStuAwardYTDbyEAO.xlsx&wdOrigin=BROWSELINK
https://treasurer.mo.gov/Content/MOScholars_Information/DistroAmtbySchool.xlsx
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47. The ESA Fund has received approximately $1.3 million through the 4% 

administrative fee through fiscal 2024.  See p. 3 on each of  

https://treasurer.mo.gov/bank/FundReport/2022/2022%20-%20FiscalYearEndFunds.pdf, 

https://treasurer.mo.gov/bank/FundReport/2023/2023%20-%20FiscalYearEndFunds.pdf, 

and https://treasurer.mo.gov/bank/FundReport/2024/2024%20-

%20FiscalYearEndFunds.pdf.  

48. Until now, the only other revenue paid into the ESA Fund besides the 4% 

fee was an initial $1 million supplemental appropriation in HB 3014 (2022) for the latter 

part of fiscal year 2022. Section 14.317 of that bill appropriated $1 million from the general 

revenue to the ESA Fund. Section 14.320 then appropriated $1 million from the ESA Fund 

for “personal service and/or expense and equipment” – not to exceed 2.67 FTEs. 

https://house.mo.gov/billtracking/bills221/hlrbillspdf/3014S.05T.pdf. 

B. HB 12, the Fiscal 2026 Appropriations Bill 

49. HB 12 dramatically changes the landscape. Section 12.190 of that bill 

appropriates $50,000,000 in general revenue funds to the ESA Fund., 

https://documents.house.mo.gov/billtracking/bills251/hlrbillspdf/0012H.06T.pdf, at p. 9.  

Section 12.185 appropriates $51,048,917 from the ESA Fund, “For the purpose of 

awarding scholarship accounts to qualified students as defined in Section 

166.700(9), RSMo., in an order consistent with the prioritizations delineated in 

Section 135.714.1(4), RSMo., in amounts authorized by the formula created under 

https://treasurer.mo.gov/bank/FundReport/2022/2022%20-%20FiscalYearEndFunds.pdf
https://treasurer.mo.gov/bank/FundReport/2023/2023%20-%20FiscalYearEndFunds.pdf
https://treasurer.mo.gov/bank/FundReport/2024/2024%20-%20FiscalYearEndFunds.pdf
https://treasurer.mo.gov/bank/FundReport/2024/2024%20-%20FiscalYearEndFunds.pdf
https://house.mo.gov/billtracking/bills221/hlrbillspdf/3014S.05T.pdf
https://documents.house.mo.gov/billtracking/bills251/hlrbillspdf/0012H.06T.pdf
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135.714.1(6), RSMo., through agreements outlined in Section 166.705.””2 Id. 

(emphasis added).  

50. The Missouri Empowerment Scholarship Act, Sections 135.712 - .719 and 

166.700 - .720, RSMo., does not authorize distribution of general revenues for 

scholarships, either by EAOs or by the State itself. No other Missouri statute provides this 

authority either.  

51. The Missouri Empowerment Scholarship Act designates a 4% 

administrative fee paid by EAOs on taxpayer donations as the revenue source for the 

ESA Fund, which revenues are to be used by the Treasurer for “marketing and 

administrative expenses or the costs incurred in administering the program, whichever is 

less.” Sections 135.715.4 and 135.716.7, RSMo. 

52. The Treasurer’s rules for the MO Empowerment Scholarship program 

contain no guidelines for the distribution of general revenue moneys by the ESA Fund for 

the purpose of scholarships. 15 CSR 50-5.010 – 50.5.050. 

53. HB 12 itself purports to require the Treasurer and MO Scholars Board to 

distribute $51,048,917 from the ESA Fund ($50 million in general revenue funds and $1 

million in dedicated administrative/marketing funds) in accordance with four isolated 

provisions of the Missouri Empowerment Scholarship program statutes. 

https://documents.house.mo.gov/billtracking/bills251/hlrbillspdf/0012H.06T.pdf, at p. 9. 

The appropriation directly conflicts with the underlying statutory framework, which must 

 
2  Presumably the difference between the two appropriations ($1,048,917) represents the 
anticipated balance in the ESA Fund as of June 30, 2025. The balance in that Fund as of June 
30, 2024 was $1,306,450. https://treasurer.mo.gov/bank/FundReport/2024/2024%20-
%20FiscalYearEndFunds.pdf. The Fund likely had $257,533 in administrative and/or marketing 
expenses during the 2025 fiscal year, leaving a balance of $1,048,917 as of June 30, 2025.   

https://documents.house.mo.gov/billtracking/bills251/hlrbillspdf/0012H.06T.pdf
https://treasurer.mo.gov/bank/FundReport/2024/2024%20-%20FiscalYearEndFunds.pdf
https://treasurer.mo.gov/bank/FundReport/2024/2024%20-%20FiscalYearEndFunds.pdf
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be read together as a whole and which does not authorize the distribution of general 

revenues or dedicated administrative/marketing funds for student scholarships.  

54. In short, the General Assembly, through the guise of an appropriation 

statute, has purported to authorize the Treasurer and MO Scholars Board to disburse $51 

million ($50 million in general revenue funds and $1 million in dedicated administrative/ 

marketing funds) for vouchers for K-12 students to attend private schools – without 

undertaking the political work of adopting general legislation authorizing such 

disbursement.    

55. The General Assembly lacks the authority to confer such power on the 

Treasurer and the MO Scholars Board. The legislature’s attempt to empower Executive 

officers and boards to shower taxpayer funds on families to use at private schools is 

unconstitutional.   

56. On information and belief, once the Governor signs HB 12 and the new 

State fiscal year begins on July 1, 2025, the Treasurer will submit a warrant to the 

Commissioner of OA for the certification and transfer of the $50 million appropriation of 

general revenue money to the ESA Fund, the Commissioner of OA will certify the transfer, 

and the transfer will take place. 

57. On information and belief, once the ESA Fund receives the $50 million 

transfer of general revenues, the Treasurer or the MO Scholars Board will submit one or 

more warrants to the Commissioner of OA for the certification and payment to EAOs of 

the $50 million in general revenue funds and some or all of the $1,048,917 in dedicated 

administrative/marketing funds remaining in the ESA Fund, for the purpose of student 

scholarships; the Commissioner of OA will certify said payments, and the payments will 
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be executed.  This belief is supported by the Treasurer’s statements to the media that 

there are already “6,000 students ready to participate in the coming year, and he expects 

more to sign up.” That compares to 2,700 students who participated this past year.  

https://missouriindependent.com/2025/06/04/new-funding-for-private-school-vouchers-

will-set-precedent-for-future-missouri-budgets/, attached as Exhibit A.  

58. On information and belief, the Treasurer and/or the MO Scholars Board 

already have entered into or will enter into contracts with EAOs, governing the distribution 

and intended use of the $51,048,917 appropriation from the ESA Fund set forth in HB 12.  

Count I: Single Subject Violation Under Article III, Section 23 

59. Paragraphs 1-58 are realleged and incorporated herein.  

60. Article III, Section 23 of the Missouri Constitution states:  
 

No bill shall contain more than one subject which shall be clearly expressed 
in its title, except bills enacted under the third exception in section 37 of this 
article and general appropriation bills, which may embrace the various 
subjects and accounts for which moneys are appropriated.  
 
61. “[T]o keep the narrow exception for ‘general appropriations bills’ from 

swallowing the broad prohibition [in Article III, Section 23] against bills containing multiple 

subjects, this Court has long recognized that this exception in article III, section 23 ‘limits 

appropriations bills to appropriations only.’” Planned Parenthood of St. Louis Region v. 

Dep’t of Social Services, 602 S.W.3d 201, 207 (Mo. banc 2020) (cleaned up) (emphasis 

in original).  

62. “[A]ny bill that purports to combine appropriations with the enactment or 

amendment of general or substantive law necessarily contains more than one subject in 

violation of article III, section 23.” Planned Parenthood, 602 S.W.2d at 207.  
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63. Through the appropriations in HB 12 for the ESA program, the General 

Assembly impermissibly attempted to amend the ESA statute to permit the transfer of 

general revenues into the ESA Fund and the transfer of general revenues and dedicated 

administrative/marketing funds out of the ESA Fund for purposes of ESA scholarships.   

64. The ESA program does not authorize scholarship monies to flow through 

the State. It only authorizes taxpayers to make donations directly to EAOs (which in turn 

are to award scholarships to students), in exchange for a tax credit for up to 50% of their 

state tax liability.  

65. Under the authorizing statutes, the ESA Fund consists of “moneys collected 

under this section” – meaning the 4% fee owed by EAOs on donations they receive. 

Sections 135.715.4 & 135.716.6(1), RSMo. Moneys in the ESA Fund are to be used by 

the Treasurer “for marketing and administrative expenses or the costs incurred in 

administering the program, whichever is less.” Sections 135.715.4, 135.716.6(1), & 

135.716.7, RSMo.  

66. HB 12 impermissibly purports to amend Sections 135.715 and .716, by 

permitting general revenues to flow through the ESA Fund for purposes of awarding 

scholarships, and by allowing funds dedicated for administrative and marketing 

expenses to be diverted for scholarships. 

67. Plaintiffs McIntosh and Duvall are Missouri taxpayers.  They, and Plaintiff 

Missouri NEA as the associational representative of its thousands of members who are 

Missouri residents and taxpayers, have standing to seek a declaratory judgment and 

injunction against an unconstitutional expenditure, regardless of the magnitude of the 

impact on their individual tax liability. Mo. Outdoor Advertising Comm. v. Mo. State Hwys 
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& Transp. Comm., 826 S.W.2d 342, 344 (Mo. 1992) (associational standing); Eastern 

Missouri Laborers Dist. Council v. St. Louis County, 781 S.W.2d 43, 46-47 (Mo. 1989) 

(taxpayer standing).  

68. “When considering a motion for a [temporary restraining order or] 

preliminary injunction, a court should weigh ‘the movant's probability of success on the 

merits, the threat of irreparable harm to the movant absent the injunction, the balance 

between this harm and the injury that the injunction's issuance would inflict on other 

interested parties, and the public interest.’" State ex rel. Dir. of Revenue v. Gabbert, 925 

S.W.2d 838, 839 (Mo. 1996). 

69. Plaintiffs are likely to succeed on the merits of their claim that the 

appropriations to the ESA Fund in HB 12 violate the single subject mandate of Article III, 

Section 23 of the Missouri Constitution.  Planned Parenthood, 602 S.W.2d at 207; State 

ex rel. Davis v. Smith, 345 Mo. 1069, 1973 (Mo. 1934); State ex rel. Hueller v. Thompson, 

316 Mo. 272, 277-78 (Mo. 1926). 

70. Any transfer of the $50 million appropriation to the ESA Fund and any 

expenditures from the $51 million appropriation out of the ESA Fund for purposes of 

scholarships would be unauthorized by law.  Any  contract between the ESA Fund and an 

EAO or other third party for the purpose of funding scholarships would be ultra vires and 

void.  State ex rel. State Highway Comm’n v. County of Camden, 394 S.W.2d 71, 76 (Mo. 

App. S.D. 1965).   

71. Plaintiffs will suffer irreparable harm unless the Court issues a temporary 

injunction prohibiting the transfer of the $50 million appropriation to the ESA Fund and the 

further expenditure of the $51 million appropriation by the ESA Fund for the purpose of 
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awarding scholarships.  Once the unlawful appropriations are disbursed to private entities 

or individuals, it will be difficult if not impossible to claw those funds back to the Treasury 

where they belong.    

72. “[B]eing subject to an unconstitutional statute, ‘for even minimal periods of 

time, unquestionably constitutes irreparable injury.’” Rebman v. Parson, 576 S.W.3d 605, 

612 (Mo. 2019), quoting Elrod v. Burns, 427 U.S. 347, 373 (1976). 

73. The harm to Plaintiffs if temporary injunctive relief is not granted far exceeds 

the harm to the Defendants from delaying expenditures of the disputed appropriation 

pending final resolution of this litigation.   

74. The public interest favors entry of a temporary injunction against the transfer 

of the disputed $50 million appropriation to the ESA Fund and the further expenditure of 

$51,048,917 out of the ESA Fund for scholarships pending trial. 

75. Plaintiffs have no adequate remedy at law beyond this action for declaratory 

injunction for challenging these unconstitutional appropriations. Rebman, 576 S.W.3d at 

612. 

76. It is clear beyond a reasonable doubt that the General Assembly would have 

passed HB 12 without the appropriations for the ESA Fund that violate Article III, Section 

23 of the Missouri Constitution, and that those appropriations are not essential to the 

efficacy of the bill.  Planned Parenthood, 602 S.W.3d at 212.  Accordingly, the Court 

should sever from the remainder of HB 12 the $50 million appropriation to the ESA Fund 

and the further appropriation of $51 million out of the ESA Fund for purposes of 

scholarships.  
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Count II:  Appropriations Impermissibly References Other Laws 
To Fix Their Purpose, in violation of Article IV, Section 23 

 
77. Paragraphs 1-76 are realleged and incorporated herein. 

78. Article IV, Section 23 of the Missouri Constitution provides in pertinent part, 

“Every appropriation law shall distinctly specify the amount and purpose of the 

appropriation without reference to any other law to fix the amount or purpose.” 

(emphasis supplied).  

79. Section 12.185 of HB 12 violates Article IV, Section 23 because it 

impermissibly refers to isolated sections of the Missouri Empowerment Scholarship Act 

(Sections 135.714.1(4) and (16), 166.700(9), and 166.705, RSMo.) to fix the purpose of 

the $51,048,917 appropriation, notwithstanding the fact that the underlying statutes do 

not authorize the expenditure of general revenues or dedicated administrative/ marketing 

funds for scholarships.  

80. Any expenditures of the $51 million out of the ESA Fund for purposes of 

scholarships would violate Article IV, Section 23. Any contract between the ESA Fund 

and an EAO or other third party for the purpose of funding scholarships would violate 

Article IV, Section 23, and would therefore be ultra vires and void.  Camden, 394 S.W.2d 

at 76.   

81. Plaintiffs are likely to succeed on the merits of their claim that the 

appropriations into and out of the ESA Fund in HB 12 violate Article IV, Section 23 of the 

Missouri Constitution.   

82. For the reasons set forth in paragraphs 71-75, Plaintiffs will be able to 

establish irreparable harm if a temporary injunction does not issue, which far exceeds any 

harm to Defendants from delaying expenditures of the disputed funds pending final 
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resolution. Plaintiffs will be able to show that the public interest favors entry of a temporary 

injunction, and that they have no adequate remedy at law.   

83. It is clear beyond a reasonable doubt that the General Assembly would have 

passed HB 12 without the appropriations for the ESA Fund that violate Article IV, Section 

23 of the Missouri Constitution, and that those appropriations are not essential to the 

efficacy of the bill.  Planned Parenthood, 602 S.W.3d at 212.  Accordingly, the Court 

should sever the $51 million appropriation out of the ESA Fund from the remainder of HB 

12.  

Count III:  Payment of Claims Against State Under  
Unauthorized Contracts in Violation of Article III, Section 39(4) 

 
84. Paragraphs 1-83 are realleged and incorporated herein. 

85. Article III, Section 39(4) of the Missouri Constitution provides in relevant 

part:  

The general assembly shall not have the power: 

* * *  

(4)  To pay or to authorize the payment of any claim against the state or any 
county or municipal corporation of the state under any agreement or contract 
made without express authority of law;…. 
 

(emphasis supplied). 
 
86.  Any transfer of the $50 million appropriation to the ESA Fund and any 

expenditures from the $51 million appropriation out of the ESA Fund for purposes of 

scholarships would be without express authority of law and therefore would violate Article 

III, Section 39(4) of the Missouri Constitution.  Any contract between the ESA Fund and 

an EAO or other third party for the purpose of funding scholarships would violate Article 
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III, Section 39(4), and would therefore be ultra vires and void.  Camden, 394 S.W.2d at 

76.   

87. Plaintiffs are likely to succeed on the merits of their claim that the 

appropriations involving the ESA Fund in HB 12 violate Article III, Section 39(4) of the 

Missouri Constitution.   

88. For the reasons set forth in paragraphs 71-75, Plaintiffs will be able to 

establish irreparable harm if a temporary injunction does not issue, which far exceeds any 

harm to Defendants from delaying expenditures of the disputed funds pending final 

resolution. Plaintiffs will be able to show that the public interest favors entry of a temporary 

injunction, and that they have no adequate remedy at law.   

89. It is clear beyond a reasonable doubt that the General Assembly would have 

passed HB 12 without the appropriations for the ESA Fund that violate Article III, Section 

39(4) of the Missouri Constitution, and that those appropriations are not essential to the 

efficacy of the bill.  Planned Parenthood, 602 S.W.3d at 212.  Accordingly, the Court 

should sever the $50 million appropriation to the ESA Fund and the further appropriation 

of that $51 million out of the ESA Fund from the remainder of HB 12.  

Count IV: Violation of Article IV, Section 15, 
Restricting the Powers of the Treasurer 

 
90. Paragraphs 1-89 are realleged and incorporated herein. 

91. Article IV, Section 15 of the Missouri Constitution requires the Treasurer to 

hold all revenue collected “for the benefit of the respective funds to which they 

belong.” (emphasis supplied).  

92. The statutes governing the MO Scholars Program create the ESA Fund, 

“which shall consist of moneys collected under this section” (meaning the 4% fee on 
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taxpayer donations to EAOs), and specifies that such moneys are “to be used by the state 

treasurer for marketing and administrative expenses or the costs incurred in administering 

the [tax credit] program, whichever is less.” Sections 135.715.4 and 135.716.6 and .7, 

RSMo.  

93. HB 12 goes much further than that, requiring the Treasurer to deposit 

general revenue moneys to the ESA Fund and expend those moneys from the ESA Fund, 

not for the statutorily-authorized purposes of marketing or administrative expenses, but 

for the unauthorized purpose of student scholarships. 

94.  Any transfer of the $50 million appropriation to the ESA Fund and any 

expenditures from the $51 million appropriation out of the ESA Fund for purposes of 

scholarships would go beyond the permissible scope of the Treasurer’s duties prescribed 

by Article IV, Section 15 of the Missouri Constitution.  Any contract between the ESA Fund 

and an EAO or other third party for the purpose of funding scholarships would violate 

Article IV, Section 15, and would therefore be ultra vires and void.  Camden, 394 S.W.2d 

at 76. 

95. Plaintiffs are likely to succeed on the merits of their claim that the 

appropriations involving the ESA Fund in HB 12 violate Article IV, Section 15 of the 

Missouri Constitution. See Farmer v. Kinder, 89 S.W.3d 447, 454 (Mo. 2002).   

96. For the reasons set forth in paragraphs 71-75, Plaintiffs will be able to 

establish irreparable harm if a temporary injunction does not issue, which far exceeds any 

harm to Defendants from delaying expenditures of the disputed funds pending final 

resolution. Plaintiffs will be able to show that the public interest favors entry of a temporary 

injunction, and that they have no adequate remedy at law.   
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97. It is clear beyond a reasonable doubt that the General Assembly would have 

passed HB 12 without the appropriations for the ESA Fund that violate Article IV, Section 

15 of the Missouri Constitution, and that the appropriations are not essential to the efficacy 

of the bill.  Planned Parenthood, 602 S.W.3d at 212.  Accordingly, the Court should sever 

the $50 million appropriation to the ESA Fund and the further appropriation of that $51 

million out of the ESA Fund from the remainder of HB 12.  

Count V: Appropriations Not Authorized By Law  
In Violation of Article III, Section 36 

 
98. Paragraphs 1-97 are realleged and incorporated herein. 

99. Article III, Section 36 of the Missouri Constitution provides in pertinent part:  

All revenue collected and money received by the state shall go into the 
treasury and the general assembly shall have no power to divert the same 
or to permit the withdrawal of money from the treasury, except in 
pursuance of appropriations made by law. 
 

(emphasis added). 
 

100. The $50 million and $51 million appropriations for the ESA Fund set forth in 

HB 12 were not made “by law,” because they violate the single subject requirement of 

Article III, Section 23.  

101. The ESA Fund appropriations in HB 12 were also not made “by law” 

because they specify their purpose by impermissibly referring to four isolated portions of 

the MO Scholars authorizing statutes in violation of Article IV, Section 23, when the 

underlying statutes do not authorize the use of general revenues or dedicated 

administrative/marketing funds for scholarships.   
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102. The appropriations were not made “by law,” because they purport to 

authorize payments for scholarships pursuant to contracts or agreements that are not 

authorized by any general statute, in violation of Article III, Section 39(4).  

103. The appropriations were likewise not made “by law,” because they purport 

to authorize the Treasurer to hold general revenues in the ESA Fund for purposes other 

than those specified in the MO Scholars statutes, in violation of Article IV, Section 15.  

104.  For the foregoing reasons, any transfer of the $50 million appropriation to 

the ESA Fund and any expenditures of the $51 million out of the ESA Fund for purposes 

of scholarships would violate Article III, Section 36. Any contract between the ESA Fund 

and an EAO or other third party for the purpose of funding scholarships would violate 

Article III, Section 36, and would therefore be ultra vires and void.  Camden, 394 S.W.2d 

at 76.   

105. Plaintiffs are likely to succeed on the merits of their claim that the 

appropriations involving the ESA Fund in HB 12 violate Article III, Section 36 of the 

Missouri Constitution.   

106. For the reasons set forth in paragraphs 71-75, Plaintiffs will be able to 

establish irreparable harm if a temporary injunction does not issue, which far exceeds any 

harm to Defendants from delaying expenditures of the disputed funds pending final 

resolution. Plaintiffs will be able to show that the public interest favors entry of a temporary 

injunction, and that they have no adequate remedy at law.   

107. It is clear beyond a reasonable doubt that the General Assembly would have 

passed HB 12 without the appropriations for the ESA Fund that violate Article III, Section 

36 of the Missouri Constitution, and that those appropriations are not essential to the 
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efficacy of the bill.  Planned Parenthood, 602 S.W.3d at 212.  Accordingly, the Court 

should sever the $50 million appropriation to the ESA Fund and the further appropriation 

of $51 million out of the ESA Fund from the remainder of HB 12.  

WHEREFORE, Plaintiffs respectfully request that this Court: 
 

A. Award Plaintiffs such temporary injunctive relief as may be necessary 

to avert irreparable injury during the pendency of this action and to preserve the 

possibility of effective final relief; 

B. Enter judgment declaring that those provisions of HB 12 

appropriating $50 million in general revenues to the ESA Fund and the further 

expenditure of $51 million out of the ESA Fund for student scholarships are 

unconstitutional because they violate Article III, Sections 23, 36, and 39(4) and Article 

IV, Sections 15 and 23 of the Missouri Constitution; 

C. Sever the $50 million appropriation from the Treasury to the ESA Fund 

and the further appropriation of $51 million out of the ESA Fund for the purpose of 

student scholarships from the remainder of HB 12;  

D. Award Plaintiffs a permanent injunction prohibiting Defendants from 

transferring the $50 million in general revenues from the Treasury to the ESA Fund 

and prohibiting Defendants from spending any of the $51 million out of the ESA Fund 

for purposes of scholarships, including by executing or performing contracts for such 

expenditure; and 

E. For such other relief as is just and proper. 
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Respectfully submitted, 
 
SCHUCHAT, COOK & WERNER 
 

 _/s/ Loretta K. Haggard __________ 
 Loretta K. Haggard (MBE 38737) 
 Christopher N. Grant (MBE 53507) 
 555 Washington Ave., Suite 520 
 St. Louis, MO  63101 
 (314) 621-2626 
 Fax: (314) 621-2378 
 lkh@scwattorney.com 
 cng@scwattorney.com 
 
  
       
       MISSOURI NATIONAL  
 EDUCATION ASSOCIATION 
 
 _/s/ Daniel J. Bryar_____________ 
 Daniel J. Bryar (MBE 71815) 
 955 Gardenview Office Parkway 
 St. Louis, MO  63141 
 (573) 508-8531 
 daniel.bryar@mnea.org 
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